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Court of Appeals of the District of Columbia 

No. 5577. 

H. Barrett Learned et al., Appellants, 

vs. | 

United States of America on the Relatioii of Mary F. 

Selden. 


a Supreme Court of the District of Columbia. 

At Law. No. 80078. 

United States of America on the Relatioii. of Mary F. 

Selden, Relator, j 

vs. 

H. Barrett Learned, Lenore W. Smith, F. I. A. Bennett, 
Mary A. McNeill, Henry Gilligan, J. Hayden Johnson, 
Marion Wade Doyle, Abram Simon, and Daniel C. 
Roper, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme j Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, | the following 
papers were filed and proceedings had, in the hbove-entitled 
cause, to wit: 


In the Supreme Court of the District 

At Law. No. 80078. 


of Columbia. 


i 

United States of America. on the Relation of Mary F. 

Selden, Relator, j 

vs. 

H. Barrett Learned, Lenore W. Smith, F. I| A. Bennett, 
Mary A. McNeill, Henry Gilligan, J. Hayden Johnson, 
Marion Wade Doyle, Abram Simon, Daniel C. Roper, 
Respondents. . ! 

Petition for Writ of Mandamus . 

Filed July 25,1931. ! 

i 

The petition of Mary F. Selden respectfully shows to the 
Court: 

1—5577a 
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1. That she is a citizen of the United States and a resi¬ 
dent of the County of Clark, State of Kentucky, and files 
this petition in her own right. 

2. That the respondents are citizens of the United States 
and residents of the District of Columbia and are members 
of and constitute the Board of Education of the District 
of Columbia and are sued as such. 

3. That under and by virtue of an Act of Congress ap¬ 
proved June 20, 1906, known and hereinafter referred to 
as the “Organic Law”, the control of the public schools 
in the District of Columbia is vested in a Board of Educa¬ 
tion, consisting of nine members who are appointed by 
the Supreme Court Judges of the District of Columbia. 

4. That heretofore and before the filing of this petition 
the said judges, pursuant to and in conformity with the 

said Organic Law, appointed the respondents to 
2 membership on the said Board of Education, and the 
respondents and each of them accepted said appoint¬ 
ment, and at the time of the filing of this petition the re¬ 
spondents constitute and are the duly and regularly ap¬ 
pointed Board of Education of the District of Columbia. 

5. That heretofore, to-wit, the first day of July, 1917, 
the relator, Mary F. Selden, was duly and regularly ap¬ 
pointed to the position of Matron in Armstrong High 
School, one of the public schools in the District of Co¬ 
lumbia, and she continuously served in said position until, 
to-wit, the fifteenth day of January, 1930, at which time 
her services were illegally terminated bv the said Board 
of Education as hereinafter set forth. 

6. That while serving as Matron in said Armstrong High 
School as aforesaid, the relator became run down physically 
and she was in need of a rest from her work, and being- 
advised by the Principal of said Armstrong High School, 
her immediate superior in said position, that under the 
rules of the said Board of Education she was entitled to 
a sick leave of absence without pay, the relator on, to-wit, 
the thirteenth day of January, 1930, made application “for 
a sick leave of absence, without pay, for one year begin¬ 
ning January 16, 1930.” A copy of said application is 
hereto appended as “Exhibit A”. 

7. That the relator is informed and believes and there¬ 
fore avers that the said Board of Education neither granted 
nor denied the aforesaid application of the relator for a 
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sick leave of absence without pay, but on, to-wit, the fif¬ 
teenth day of January, 1930, at its meeting held on said ■ 
date, passed the following order: 

‘ ‘ Terminate the services of the following person as noted 
and effective from and after the date stated: 

“Mrs. M. F. Selden, matron, C-3, Bur. #18-4-191, Arm¬ 
strong High School, January 15, 1930. 

3 “This termination is made because Mrs. M. F. 
Selden will not be able to return to service for some 

time on account of ill-health. In making this termination 
it is understood that Mrs. Selden will be considered for 
the first vacancy developing after her return to a physical 
condition which will enable her to take up» the duties of 
the position. ” 

and pursuant to said order the relator was thereupon 
dropped from the pay-rolls of said public schools, and 
she is informed and believes and therefore hvers that since 
the said fifteenth day of January, 1930, she has been con¬ 
sidered and treated by said Board of Education as being 
separated from the service of said schools. 

8. That the relator is informed and believes and there¬ 
fore avers that the said order of the said Bpard of Educa¬ 
tion was passed without legal authority oil power and is 
contrary to the aforesaid Organic Law arid to the rules 
adopted by the said Board pursuant to the power invested 
in said Board by the said Organic Law to j“ determine all 
questions of general policy relating to the schools”, which 
said law and rules were in force and effect! at and during 
all the times herein mentioned and which at all such times 
governed the decisions and actions of the respondents when 
acting and functioning as members of said Board of Edu¬ 
cation. 

i 

9. That in and by the said Organic Law it is, among 
other things, provided that no dismissal of any subordi¬ 
nate to the superintendent of schools shall be made by the 
Board of Education, except upon the written recommenda¬ 
tion of the superintendent of schools, who in making such 
recommendations is governed by the rules adopted by the 
said Board of Education in relation thereto, and in and 

by the rules adopted by the said Boafd pursuant to 

4 the power invested in said Board as aforesaid, it 
. is, among other things, provided that the causes for 
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dismissal by the Board of any of its employees, in accord¬ 
ance with the statutes, and the rules of the Board, shall be 
“The violation of any of the rules of the Board of Educa- 
tion; disobedience or neglect of orders of those in author¬ 
ity; any other offenses against morality or good order; 
or inability to perform satisfactorily the duties of his posi¬ 
tion on the part of any employee of the Board”. 

10. That the relator is informed and believes and there¬ 
fore avers that neither the said Organic Law nor the rules 
adopted by the said Board provide any cause or ground, 
other than those set forth in paragraph 9 of this petition, 
for the dismissal of or for the termination of the services 
of any employee of said schools by action of said Board of 
Education, except Section 16 of Chapter XI of the rules 
adopted by said Board, which chapter relates to “Leaves 
of Absence of Employees” and said section thereof pro¬ 
vides, as follows: 

“Employees other than administrative and supervisory 
officers, teachers and librarians mav not be granted leave 
of absence as provided in Sections 2 and 3 of Chapter XI, 
but the services of such employees may be terminated and 
if they comply with the requirements of said sections they 
may be appointed to the first vacancy in any position for 
which they may be qualified occurring after the expiration 
of the period of leave of absence authorized in said sec¬ 
tions.” 

11. That Section 2 of Chapter XI of the said rules of 
said Board, to which reference is made in said Section 16, 
provides, as follows: 

5 “Sec. 2. 1. The superintendent of schools, upon 

the recommendation of the administrative or super¬ 
vising officer having immediate supervision of any school 
employee, may direct the physical or mental examination 
of any such employee by one or more of the medical in¬ 
spectors to determine if said employee is able to perform 
efficientlv his duties. 

“2. If the report of this examination shows that said 
employee is not in a condition to perform efficiently his 
duties, the Board of Education, upon the recommendation 
of the superintendent of schools, may grant said employee 
a compulsory leave of absence, or require him to be absent 
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under existing substitute rules for such period as may be 
determined by said Board of Education. 

4 4 3. Said leave of absence may be extended from time to 
time in the discretion of the Board of Education. 

4 4 4. Should any employee refuse to appear for such ex¬ 
amination the Board of Education, upon the recommenda¬ 
tion of the superintendent of schools, may gfant a compul¬ 
sory leave of absence to said employee as hereinbefore 
provided. 

44 5. When an employee is being examined! he shall have 
the right to be attended by a physician of bis own selec¬ 
tion.’ ? V | 

12. That Section 3 of Chapter XI of the said rules of 
said Board, to which reference is made in siid Section 16, 
and which is relevant and material herein only for that 
reason, provides, as follows: 

# 

6 4 4 Sec. 3. 1. Any married woman employed by the 

Board of Education who shall become; pregnant and 
shall have advanced to the fourth month of pregnancy 
shall request leave of absence and shall bfe placed upon 
leave without salary until the child shall have reached the 
age of nine months. 

4 4 2. Such leave of absence when granted by reason of 
pregnancy may be terminated by the Board of Education 
upon application by the employee approved by the super¬ 
intendent of schools: 

“Provided, that if the baby dies at any!time prior to 
its ninth month, the mother shall be eligible |for reappoint¬ 
ment upon her application, and upon the recommendation 
of the superintendent of schools and approved by the 
Board of Education. j 

4 4 3. Such employee shall be appointed to the first va¬ 
cancy in any position for which she may be qualified occur¬ 
ring after the expiration or termination of her leave of 
absence, provided the application for reinstatement be 
made within a period of two years dating from the ap¬ 
plication of leave.” 

13. The relator avers that she did not violate anv of the 

i * 

rules of the Board of Education; that she did not disobey 
or neglect orders of those in authority; that she did not 
commit any offenses against morality or gpod order and 

2—5577 a 
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that she was able and did perform satisfactorily and effi¬ 
ciently the duties of her position as Matron in said Arm¬ 
strong High School, and that there was no cause for her 
dismissal from service as Matron in said Armstrong High 
School. 

14. The relator avers that the Superintendent of Schools 
for the District of Columbia did not, upon the recommen¬ 
dation of the administrative or supervising officer 

7 having immediate supervision of the relator, or 
otherwise, direct the physical or mental examina¬ 
tion of the relator bv anv of the medical inspectors to de- 
termine whether or not the relator was able to perform 
efficiently her duties, and the relator further avers that 
she was not examined either mentally or physically by 
any medical inspector prior to or at the time the said 
Board so terminated the services of the relator as Matron 
in said Armstrong High School, and she further avers that 
she never refused to appear for such examination. 

15. That the said order of the said Board terminating 
the services of the relator as Matron in said Armstrong 
High School was passed without the relator’s knowledge 
or consent; that she was first advised thereof on, to-wit, 
the seventeenth dav 6f January, 1930, when she received 
a letter containing a copy of said order from the Secre¬ 
tary to the said Board, said letter, a copy of which is 
hereto appended as “ Exhibit B”, being dated January 
16, 1930. 

16. That the relator immediately protested against said 
order to the executives of said schools, and on, to-wit, the 
twentv-second dav of Februarv, 1930, the relator’s attor- 
nev, Crandal Mackey, wrote a letter to the said Board 
of Education, a copy of which is hereto appended as “Ex¬ 
hibit C”, protesting on behalf of the relator against the 
action of the said Board in terminating her services as 
Matron in said Armstrong High School, and the relator 
has from time to time made further protests to the execu¬ 
tives of said schools against said action of the said Board, 
but the said Board has failed to restore the relator to her 
said position. 

17. That on, to-wit, the eighth day of March, 1930, the 
Secretary to the said Board of Education wrote a letter 

to the relator’s said attornev, Crandal Mackev, a 

8 copy of which is hereto appended as “Exhibit D”, 
stating that the said attorney’s letter of February 
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22, 1930, had been presented to the Board Of Education at 
its meeting held March 5, 1930, and that the said Board 
ordered referred to said attorney a copy of ^ memorandum 
relative to the relator’s case, prepared byi G. C. Wilkin¬ 
son, First Assistant Superintendent of Schools in Divisions 
10-13, and presented to the said Board by the Superin¬ 
tendent of Schools. That the said memorandum, a copy 
of which is hereto appended as ‘ 4 Exhibit E”, states, among 
other things, that the action of the said Board in termi¬ 
nating the services of the relator as Matron in said Arm¬ 
strong High School was based on the said Section 16 of 
Chapter XI of the said rules of said Boafd, set forth in 
paragraph 10 of this petition, though as Hereinbefore 
shown in paragraph 14 of this petition, the^e was no com¬ 
pliance whatever with the provisions of said Section 16 or 
Sections 2 and 3 of said Chapter XI, set forth in para¬ 
graphs 11 and 12, respectively, of this petition. 

18. That the relator is informed and believes and there¬ 
fore avers that the general policy of said I^oard of Educa¬ 
tion has been to grant sick leaves of absentee without pay, 
as applied for by the relator as aforesaid, t|o all employees 
of the public schools and that administrative and super¬ 
visory officers, teachers and librarians wetee at the times 
herein mentioned and are now granted such sick leaves of 
absence, and that said Section 16 of Chapter XI of the 
said rules of said Board, excluding employees “other than 
administrative and supervisory officers, teachers and libra¬ 
rians” from said privilege, is inconsistent with such gen¬ 
eral policy and is unreasonable, unjust, arbitrary and dis¬ 
criminatory and therefore is null and void. The relator 
further avers that said Section 16 is contrary to and in¬ 
consistent with the said Organic Law in that it fails 

9 to provide that the termination of the services of 
the employee’s, all of whom, including the relator, 
are and were at the times hereinbefore mentioned, subor- 
dinates to the Superintendent of Schools, shall be upon the 
written recommendation of the superintendent of schools, 
and therefore is null and void. 

19. The relator avers that she has never resigned her 
position as Matron of said Armstrong High School or 
otherwise voluntarily terminated or sought a termination 
of her services, and her services as such Matron have never 
been terminated, except as hereinbefore set forth, which 
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termination she is advised and believes and therefore avers 
was and is illegal for the reason that said rule of said 
Board under which said termination was made is null and 
void for the reasons hereinbefore set forth, and even if 
said rule is valid, said termination was not made in ac¬ 
cordance with the provisions and requirements of said rule 
as hereinbefore set forth. 

20. That heretofore, to-wit, the second day of March, 
1981, the relator applied to the Commissioner of Pensions, 
and thereafter, to-wit, the twenty-eighth day of March, 
1931, appealed to the Administrator of Veterans’ Affairs 
for retirement and for the benefits of the Retirement Laws, 
and although she served twelve and one-half years as 
Matron in said Armstrong High School as hereinbefore 
shown, her application and appeal were denied on the 
ground that she was separated from the service prior to 
July 1, 1930, the effective date of the Act of May 29, 1930, 
and rendered less than the minimum service of fifteen 
years required under the prior Retirement Act of July 3, 
1926, and on the further ground that if she had the re¬ 
quired period of service at the date of separation from 
service, her claim was barred by reason of her failure to 
file her application for annuity within three months from 
the effective date of the Act of May 29, 1930, and 
10 although the relator showed as herein that her serv¬ 
ices had been illegally terminated by the said Board 
of Education, the said Administrator held that the illegal¬ 
ity of such termination could not be considered by him. A 
copy of the said Administrator’s decision is hereto ap¬ 
pended as “Exhibit F”. And the relator says that as a 
result of said illegal termination of her services as Matron 
in said Armstrong High School by the said Board of Edu¬ 
cation, she has not only been deprived of the emolu¬ 
ments of said position, but also has been deprived of the 
benefits of the Retirement Laws as herein shown, after 
twelve and one-half years of satisfactory and efficient 
service as hereinbefore shown. 

Wherefore, the premises considered, and no other ade¬ 
quate remedy being available, the relator prays: 

1. That the writ of mandamus issue to the respondents, 
and each of them, commanding them to restore the relator 
to her position as Matron as aforesaid, and to all the 
rights, duties, privileges and emoluments to the same ap- • 
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pertaining as the same were formerly had and enjoyed 
by the relator. 

2. That a rule be laid upon the respondents to show 
cause by a day certain, why the prayers of this petition 
should not be granted. 

3. That the relator may have such other $nd further re¬ 
lief as the nature of the case may require and to this Hon¬ 
orable Court may seem fit and proper. 

MARY SELDEN. 

County of Clark, 

State of Kentucky, ss: 

Mary F. Selden, being first duly sworn, deposes and says 
that she has read the foregoing and annexed petition by 
her subscribed and knows the contents thereof; that 
11 the facts therein stated as of her own personal 
knowledge are true and those therein stated as upon 
information and belief she believes to be true. 

MARY F. SELDEN. 

Subscribed and sworn to before me, this 16 day of July, 
A. D. 1931. I 

[seal.] C. L. BLfSH, 

Notary Public in and for th$ County 

of Clark, State of Kentucky. 

■ 

My commission expires June 26/1935. 

BENJAMIN H. SAUNDERS, 

ARTHUR J. HILLAND, 

Attorneys for Relator. 

. 

“Exhibit A.” 

I 

I 

Armstrong Higji School, 
Washington, D. C., Jan. 13, 1930. 

j 

Mr. G. David Houston, 

Prin. Armstrong High School, 

City. ; 

j 

Dear Sir: 

I hereby make application for a sick leave of absence, 
without pay, for one year beginning January 16, 1930. 
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I am enclosing herewith my physician’s certificate. I 
hope this will meet the approval of the Board of Education. 
Respectfullv, 

(Signed) ' M. F. SELDEN. 

Forwarded by G. David Houston, Principal. 

Jan. 14, 1930. 

i 

12 I understand that my position will be filled and 
that my name will be placed upon the List of Eligi- 
bles for the first vacancy in the matron service. 

(Signed) ‘ M. F. SELDEN. 


S. Lecount Cook, M. D., 

1011 S Street N. W., 

Washington, D. C. 

January 11, 1930. 

To whom it mav concern: 

* 


This is to certify that I have this day examined (Mrs.) 
Mary F. Selden, 410 T Street, N. W., and find that her 
physical condition is such that it will be impossible for 
her to recuperate and continue for the time being her 
work. I have advised that she take a complete rest until 
such time as she shall be able to resume work. 

Verv respectfullv, 

(Sgd.) ' 1 " LECOUNT COOK. 


“Exhibit B.” 

i 


Mrs. M. F. Selden, 

410 T Street N. W., 
Washington, D. C. 


January 16, 1930. 


Dear Madam : 

You are lierebv informed that the Board of Education 

* 

at the meeting of January 15, 1930 took the following 
action : 

Terminate the services of the following person as noted 
and effective from and after the date stated: 

Mrs. M. F. Selden, matron, C-3, Bur. #18-4-191, Arm¬ 
strong High School, January 15, 1930. 


U. S. OF A. EX REL. MARY F. SELDEN. 


11 


This termination is made because Mrs. !M. F. Selden 

i 

will not be able to return to services for soihe time on ac¬ 
count of ill-health. In making this termination it is 
13 understood that Mrs. Selden will be considered for 
the first vacancy developing after her return to a 
physical condition which will enable her tb take up the 
duties of the position. 

Very truly yours, 

(Signed) HARRY 0. 


By order of the Board. 


HINE, 
Secretary . 


4 ‘Exhibit C.” 


2-22-30. 


Board of Education, 

7 

Washington, D. C. 

Gentlemen : 

Mrs. Mary F. Selden, who was matron at the Armstrong 
Technical High School, finding herself in failing health, 
applied for leave of absence, under Chapter 11, of the By- 
Laws and rules of the Board of Education. She made ap¬ 
plication for sick leave of absence January 13, 1930, to 
Principal Houston, asking for one year without pay, be¬ 
ginning January 16, 1930, and inclosing ja physician’s 
certificate. 

On January 14, 1930, she was required to sign at the 
bottom of her letter the following: “I understand that my 
position will be filled and that my name will be placed on 
the list of eligibles for the first vacancy ih the matron 
service.” 

On January 15, 1930, she was informed by Secretary 
Hine, of the Board of Education, that an order had been 
passed by the Board, terminating her servibes as matron, 
but reciting that she would be considered'for the first 
vacancy developing after her return to a physical condi¬ 
tion which would enable her to take up the duties of the 
position. 

Mrs. Selden appears to have been very unjjustly treated 
and illegallv treated. She is entitled to the: same consid- 
erations to which a school teacher is entitled ^hen a teacher 
goes on a sick leave. 


i 
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Saying that her name would be “considered” does not 
mean anything—as it could be considered for president of 
the Board of Education. 

She has never resigned nor has she ever been dismissed, 
and she would like to have it explained how she happens 
to be out of the service, because of ill health, after long 
and faithful service of more than twelve years. 

She feels that when her health is restored, and she ap¬ 
plies for re-instatement, she will be told that the position 
will be filled and would derive no benefit from the 
14 rules of the Board of Education. She has been de¬ 
prived of the rights under the Retirement Act and 
her right to longevity pay. 

In the case of Carrie Parkhurst, who was employed in 
Mr. Wilkinson’s office as a clerk, she was granted sick 
leave, and on recovering her health was restored to her 
position. 

Kindlv let me hear from vou about this matter. 

* « 

Sincerelv yours, 

(Signed) * * CRANDAL MACKEY. 


“Exhibit D.” 


Board of Education of the District of Columbia, 
Franklin Administration Building, 
Thirteenth and K Streets N. W., 
Washington, D. C. 


Mr. Crandal Mackey, 

719 15th Street N. W., 
Washington, D. C. 


March 8, 1930. 


My Dear Mr. Mackey: 


Your communication dated February 22, 1930, relative 
to Mrs. Mary F. Selden, who was matron in the Armstrong 
High School and whose services have not been terminated 
due to ill health, was presented to the Board of Education 
at its meeting held March 5, 1930. 

There is enclosed herewith a copy of a memorandum 
which was presented to the Board by the superintendent 
of schools and which was prepared by Mr. G. C. Wilkin¬ 
son, first assistant superintendent of schools in divisions 
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I 

i 

10-13 on the case of Mrs. Selden, which was ordered re¬ 
ferred to you for your information. 

Very truly yours, 

(Signed) HARRY O.jHINE, 

Secretary . 

15 “Exhibit E.” ! 

Garnet C. Wilkinson, 

First Assistant Superintendent of Schools, 
Franklin Administration Building, 
Washington, D. C. 

M^rch 5, 1930. 

| 

Memorandum for Dr. F. W. Ballou: 

In re The Case of Mrs. M. F. Selden, Formerly Matron 

at the Armstrong High School. 

i 

On February 22, 1930, Attorney Crandall Mackey ad¬ 
dressed to the Board of Education a communication in the 
case of Mrs. M. F. Selden, formerly matron at the Arm¬ 
strong High School, in which he claimed that! “Mrs. Selden 
appears to have been very unjustly treated and illegally 
treated”. He further asserted in this communication that 
Mrs. Selden “is entitled to the same considerations to 
which a school teacher is entitled when a tejacher goes on 
sick leave ’ ’. 

The action taken in the case of Mrs. Selden bv the Board 

i 

of Education on January 15, 1930, was as fpllows: 

■ 

“Terminate the services of the following person as noted 
and effective from and after the date stated: 

“Mrs. M. F. Selden, Matron, C-3, Bu. #lS-4-191, $1440. 
Armstrong High School, January 15, 1930. 

“This termination is made because Mrs. ^elden will not 
be able to return to service for some time Ion account of 
ill health. In making this termination it is understood that 
Mrs. Selden will be considered for the first vacancy de¬ 
veloping after her return to a physical condition which 
will enable her to take up the duties of the position.” 

In the opinion of this office matrons in the public schools 
are not entitled to the same consideration as teachers in 
respect to leaves of absence for personal illness. 
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The particular rule j of the Board of Education under 
which action in the case of Mrs. Selden was taken is found 
in Chapter XI, Section 16, Paragraph 1 of the amendments 
to the Board rules approved on May 1, 1929, applying to 
clerks and other employees, which reads as follows: 

‘ 4 Employees other than administrative and supervisory 
officers, teachers and librarians may not be granted leave 
of absence as provided in Sections 2 and 3 of Chapter XI, 
but the services of such employees may be terminated and 
if they comply with the requirements of said sections they 
may be appointed to the first vacancy in any position for 
which they may be qualified occurring after the expiration 
of the period of leave of absence authorized in said sec¬ 
tions.” 

16 Attorney Mackey refers to the case of Miss C. F. 

Parkus, a clerk in this office, stating that she was 
“granted sick leave, and on recovering her health was re¬ 
stored to her position.” 

The services of Miss C. F. Parkus were terminated by 
order of the Board of Education on April 17, 1929 after 
she had exhausted all of her annual and sick leaves. This 
action was taken bv the Board of Education with the un- 
derstanding “that when Miss Parkus has been found to be 
in a condition to resume her work, she may be appointed 
to the first vacancy in any position for which she may be 
qualified. 

In the absence of an eligible list for stenographers, class 
2, the Board of Education on June 26, 1929 appointed a 
permanent tenure as clerk, C. A. F. #2, Miss C. F. Parkus 
who had been found to be “in a condition to resume her 
work. ’ ’ 

You will note from the evidence in the Parkus case that 
the Board of Education terminated the services of the em¬ 
ployee just as it has done in the case of Mrs. M. F. Selden. 

Respectfullv submitted, 

(Signed) * G. C. WILKINSON, 

First Assistant Superintendent of Schools . 

GCW:M. 

Copy to Mr. Crane. 
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‘ 4 Exhibit F.” ! 

Claim No. R-34984. Docket No. R|974. 

i 

i 

Selden, Mary F., Matron, Public Schools, Ejistrict of Co¬ 
lumbia, Municipal Government, District of Columbia. 

Claim for Annuity Rejected. ; 

Affirmed. 

I 

On Appeal from the Commissioner of Pensions. 

Appeal to the Administrator of Veteransl Affairs, pur¬ 
suant to Administration Regulation No. 1, was filed by 
Mary E. Selden, March 28, 1931, from the action of the 
Commissioner of Pensions of March 17, 1931, in rejecting 
her claim for annuity because of disability. 

The claim was filed March 2, 1931, undet section 6 of 
the Act of May 29, 1930 (Public No. 279). Rejection was 
on the ground that claimant was separated from the 
17 service prior to July 1, 1930* the effective date of 
the Act of May 29, 1930, and rendered less than xhe 
minimum service of fifteen years required uhder the prior 
Retirement Act; and on the further ground that if claim¬ 
ant had the required period of service at the date of sepa¬ 
ration from service, the claim would be barbed by reason 
of her failure to file her application for annuity within three 
months from the effective date of the Act of May 29, 1930. 

The question at issue is as follows: 

Is the claimant entitled to annuity becausd of disability? 

It appears from the record that claimant’d service as an 
employee of the Municipal Government of the District 
of Columbia began July 1, 1917, and ended January 15, 
1930, the period of her service thus being lebs than fifteen 
years. 

At the time of claimant’s separation from the service 
the Retirement Act then in force was that qf July 3, 1926 
(44 Stat. 907). That Act provided that to ientitle an em¬ 
ployee to annuity because of disability thqre must have 
been service for a total period of fifteen years. 

For the reason that claimant had not seryed for the re¬ 
quired period she was not entitled when she finally became 
separated from the service, if then disabled, |to the benefits 
conferred by the Act of July 3, 1926. 
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Section 6 of the Act of May 29, 1930, provides: 

I 

4 4 Any employee to whom this Act applies who shall have 
served for a total period of not less than five years, and 
who before becoming eligible for retirement under the con¬ 
ditions defined in the preceding sections hereof, becomes 
totally disabled for useful and efficient service * * *, 

by reason of disease or injury * * *, shall upon his 

own application * * * be retired on an annuity com¬ 

puted in accordance with the provisions of section 4 
hereof * * V’ 

18 The filing of the claim was no doubt prompted by 
the belief of claimant that she has a status under 
the Act of May 29, 1930, because it allows annuity on ac¬ 
count of disability where service for as much as five years 
has been rendered. 

The provision allowing annuity on five years’ service in 
case of disability is a new provision of the law. It has no 
retroactive effect. It applies only to those employees in 
service at the effective date of the Act. Claimant was 
separated from the service before this new benefit was 
provided. There is nothing in the Act of May 29, 1930, 
which would warrant an interpretation that its provisions 
as to retirement were intended to apply to employees who 
had become separated from the service prior to the effec¬ 
tive date thereof. 

Claimant’s separation from the service on January 15, 
1930, was effected by action of the Board of Education of 
the District of Columbia on that date, as follows: 

“Terminate the services of the following person as noted 
and effective from and after the date stated: 

Mrs. M. F. Selden, matron, C-3, Bur. #18-4-191, $1440, 
Armstrong High School, January 15, 1930. 

This termination is made because Mrs. M. F. Selden will 
not be able to return to service for some time on account 
of ill-health. In making this termination it is understood 
that Mrs. Selden will be considered for the first vacancy 
developing after her return to a physical condition which 
will enable her to take up the duties of the position.” 

Claimant says that the action of the Board of Education 
was had on her application for leave of absence on account 
of illness for one year without pay; that she was entitled 
to such leave; and that the action of the Board in finally 
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I 

j 

terminating her service was illegal. She contends that 
such action should be held to be void, add being void, 
she is still in service and, therefore, Ijer application 

19 should be considered as an application for annuity 
on account of disability after service pf five or more 

years under the provisions of Section 6 of tlje Act of May 
29, 1930. ! 

While the administration of the Civil Service Retire¬ 
ment Acts was under the Secretary of the Interior, it was 
held in the appeal of Romus F. Stewart, in a decision dated 
November 6, 1920 (21 P. & R. Dec. 51), that: 

i * 

“It is not within the province of this department, in 
the administration of the retirement act, to adjudicate 
questions of illegal separation from the service.” 

And on the appeal of George Washington Gates, in a 
decision dated February 3, 1921 (21 P. & R.I Dec. 89), the 
Stewart decision was followed, and it was ^aid: 

“The fact of separation prior to the effective date of 
the retirement act being shown, it is the dpty of this de¬ 
partment to adjudicate the case on that basis, in the 
absence of action or decision to the contrary by competent 
authority. ’ ’ i 

The record showing that claimant’s service was termi¬ 
nated January 15, 1930, the illegality of such termination 
•is not for consideration by the Administrator. 

The action appealed from is affirmed. 

Signed by Administrator Apr. 23, 1931. ! 

FRANK T. HINES, 

Administrator . 

20 Rule to Show Cause . 

Filed July 25, 1931. j 

**##*•• 

Upon consideration of the petition of Mtry F. Selden 
filed herein, it is, by the Court, this 25 day pf July, A. D. 
1931, ordered: 

That H. Barrett Learned, Lenore W. Smith, F. I. A. 
Bennett, Mary A. McNeill, Henry Gilligap, J. Hayden 
Johnson, Marion Wade Doyle, Abram Simoii, and Daniel 
C. Roper, respondents, and each of them, stow cause, if 
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any they have, on or before the 12th day of August, at 
10:00 o’clock A. M., why a writ of mandamus should not 
issue to them and each of them, commanding them to 
restore the said Mary F. Selden to her position as matron 
in the public schools of the District of Columbia, and to 
all the rights, privileges and emoluments to the same ap¬ 
pertaining as the same were had and enjoyed by her on 
the 15th day of January, 1930; provided a copy of this 
order be served on each of said respondents on or before 
the 5th day of August, 1931. 

1 JAMES M. PROCTOR, 

Justice . 


Demurrer . 


Filed September 23, 1931. 

#•*«•*# 

Now comes the relator, Mary F. Selden, by her attor¬ 
neys, and says that the answer of the respondents is bad 
in substance. 

BENJAMIN H. SAUNDERS, 
ARTHUR J. HILLAND, 

Attorneys for Relator. 

21 Among the matters of law to be argued in support 
of the foregoing demurrer are the following: 

1. The answer fails to state a defense to the relator’s 
cause of action. 

2. The facts set forth in the petition and answer show 
that the relator was illegally dismissed from her position 
in the public schools. 

3. Section 16 of Chapter XI of the rules adopted by the 
Board of Education is null and void because inconsistent 
with the Act of Congress approved June 20, 1906, Section 
2 (34 Stats. 316). 

4. Section 16 of Chapter XI of the rules adopted by the 
Board of Education is null and void because it is unrea¬ 
sonable, unjust, arbitrary, and discriminatory, and incon¬ 
sistent with the general policy of the Board. 

5. Even assuming the rule is valid the relator was ille¬ 
gally dismissed because there was no compliance by the 
Board with the provisions of the rule which, if valid, has 
the force and effect of law. 
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Answer to Petition and Ride to Shoip Cause. 

Filed September 30, 1931. j 
*#*#*!** 

Now comes the defendants, members of the Board of 
Education of the District of Columbia, and for answer to 
the petition for mandamus filed herein and to the rule to 
show cause, show to the Court as follows :| 

1-4. Defendants admit the allegations of paragraphs one 
to four, inclusive, of the said petition. 

5. Answering paragraph five of the petition, defendants 
admit the appointment of the petitioner, but deny 
22 that her services were illegally terminated. 

6. Answering paragraph six of the petition de¬ 
fendants admit that the petitioner became physically in¬ 
capacitated and in need of rest; and that she applied for 
leave of absence for a year without pay. Tjhey deny, how¬ 
ever, that she was entitled to such leave, aS will hereafter 
appear. 

7. Answering paragraph seven of the petition, defend¬ 
ants say the necessary effect of the order s^t forth in said 
paragraph was to separate the petitioner fijom the service 
temporarily; that the terms of the said op:der are plain 
and that it was, and is, the intention of thb Board to re- 
store the petitioner to her position, or a similar one, when, 
and if, she recovers sufficiently to perfornf the duties of 
such position in a satisfactory manner. 

8. Defendants are advised that paragraph eight consists 
of matters of law which they are not required to answer. 

9. Defendants are advised that paragraph nine consists 
of matters of law, also, which they are n|ot required to 
answer. They invite the Court’s attentioh, however, to 
the fact that petitioner was unable “to perform satisfac¬ 
torily the duties of his (her) position” by her own admis¬ 
sion, and that this led to her request for le^ve of absence. 

10. Defendants admit the terms of Sectibn 16, Chapter 
XI, of the rules as set out in paragraph ten of the petition. 

11. Defendants admit the terms of the rhles set out in 
paragraph eleven, but say they are advise^ they are 
irrelevant to the present issue. 

12. Defendants admit the terms of the rules set out in 

paragraph twelve, but say they are advise^ that they are 
irrelevant to the present issue. j 

i 

i 

i 

i 


i 
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13. Answering paragraph thirteen defendants say 

23 that the matters set forth therein are conclusions of 
fact and law which they are not required to answer. 

They deny that the petitioner was dismissed in the sense 
that she was finally and definitely separated from the 
service, but aver that the separation was only temporary, 
as explained in paragraph seven of this answer. 

14. Answering paragraph fourteen defendants deny that 
petitioner was “dismissed” in the sense in which that term 
is used in the Act of 1906, but was separated from the 
service as heretofore explained. They admit that she was 
not examined by any medical inspector, but they aver that 
such examination was unnecessary because of her own 
statement that she was physically unfit. They aver, fur¬ 
ther, that she was separated from the service pursuant to 
the terms of Section 16, Chapter XI, of the regulations 
which is set out in paragraph ten of the bill, and that she 
was one of the “Employees other than administrative and 
supervisory officers, teachers and librarians” mentioned 
in said section of the rules. 

15. Defendants admit the allegations of paragraph fif¬ 
teen. 

16. Defendants admit the allegations of paragraph six¬ 
teen, but aver that the same are immaterial. 

17. Defendants admit the statement of facts contained in 

i 

paragraph seventeen, but deny the conclusions therefrom. 

18. Answering paragraph eighteen, defendants deny that 
the averments therein correctly set out the policy of the 
Board of Education. They aver that sick leave without 
pay is granted in maternity cases under the provisions of 
Section 3, Chapter XI, of the rules, which has no appli¬ 
cation here, and under Section 4 of the same chapter to 
officers, teachers and librarians who desire leave for edu¬ 
cational advantages, such leave not to exceed one 

24 year, and they aver that the petitioner does not fall 
within any of the classes entitled to such leave. 

Section 4. 1. The Board of Education, upon recommen¬ 
dation of the superintendent of schools, may grant leave 
of absence, without pay, for educational advantages, sub¬ 
ject to the limitations hereinbefore specified, to officers, 
teachers, and librarians who shall submit a written plan 
of the educational work to be undertaken during the period 
of such leave of absence, which plan shall be approved by 
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the superintendent of schools and who shall file with him 
a written pledge to perform service in the public schools 
of the District of Columbia for a period of not less than 
two years after reinstatement from such leave of absence. 

2. Such leave of absence shall extend during a definite 
period not to exceed one year, and the position so vacated 
shall be filled by promotion or appointment >vith a tenure 
of office to extend only until the expiration pf such leave 
of absence. 

3. No such leave shall be granted when, in the judgment 
of the superintendent of schools, the position! can not ade¬ 
quately be filled by promotion or an appointment on tem¬ 
porary tenure. 

4. When such leave of absence terminate^ the regular 
employee shall be appointed to his regular position, unless 
otherwise ordered by the Board of Education. 

19. Answering paragraph nineteen defendants say that 
the matters and things set forth therein haye been suffi¬ 
ciently answered by the averments hereinbefore set out, 
and that the same consist of matters of law afid conclusions 
which require no answer. 

20. Answering paragraph twenty of the petition defend¬ 
ants say they have no knowledge of the matters and things 
therein set out, but aver that thev are immaterial to the 
issue herein. 

Having fully answered the petition and the rule, defend¬ 
ants pray that the petition be dismissed, and the rule dis¬ 
charged. 

25 MARION WADE DOYLE, 

LENORE W. SMITH, 

MARY A. McNBILL, 
ABRAM SIMON, 

H. BARRETT LEARNED, 

F. I. A. BENNETT, 

J. HAYDEN JOHNSON, 
HENRY GILLIGAN, 
DANIEL C. ROpER, 
Members of the Board of Education. 

I 

I 

WILLIAM W. BRIDE, 

F. H. STEPHENS, j 

Attorneys for Defendants. I 
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Subscribed and sworn to before me this 16th day of Sep¬ 
tember, A. D. 1931, as to names: Abram Simon, H. Barrett 
Learned, F. I. A. Bennett, J. Hayden Johnson, Henry Gil- 
ligan, and Daniel C. Roper. 

[seal.] HARRY 0. HINE, 

Notary Public, D. C. 

Subscribed and sworn to before me this 29th day of Sep¬ 
tember, A. D. 1931, as to names: Marion Wade Doyle, Le- 
nore W. Smith, and Marv A. McNeill. 

[seal.] ' HARRY 0. HINE, 

Notary Public, D . C. 

Supreme Court of *the District of Columbia. 

Tuesday, October 27, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Peyton Gordon, 
Jesse C. Adkins, 0. R. Luhring, Justices, presiding. 

Now come the respondents, in open court, and announce 
that they will stand upon their answer to which the re¬ 
lator’s demurrer was heretofore sustained: There- 
26 fore it is considered that the prayer of the petition 
be granted and that the writ of mandamus issue as 
prayed; and that the relator recover against the respond¬ 
ents her costs of suit, to be taxed by the Clerk, and have 
execution thereof. 

From which judgment the respondents, in open court, 
note an appeal to the Court of Appeals. 

WHEAT, 

Chief Justice . 


Assignment of Errors . 

Filed December 5, 1931. 

# * * ♦ * • • 

Now come the defendants, by their counsel of record, 
and assign for error: 

1. The action of the Court in granting a judgment for 
the plaintiff. 
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2. The action of the Court in restoring plaintiff to her 
position in the schools with the pay and th0 emoluments 
thereof. 

3. The action of the Court in granting a mandamus 
against the defendants. 

4. The action of the Court in holding that the defendants 
have no power to retire the plaintiff from the service. 

5. The action of the Court in holding the rule invalid 
under which the plaintiff was retired. 

W. W. BRIDE!, 

F. H. S., | 

F. H. STEPHENS, 
Attorneys for Defendants . 

27 Designation of Record . 

Filed December 5, 1931. j 

• | 

# * * # * * j * 

i 

i 

The Clerk of the Court will please prepare a copy of the 
record in the above cause for the Court of Appeals, con¬ 
sisting of: 

1. The petition, and rule to show cause. 

2. The return to same. 

3. The demurrer to the return. 

4. The judgment and the appeal therefrom in open Court 
(and memorandum of the Court, if any). 

5. Assignment of Errors. 

6. This Designation. 

W. W. BRIDE, 

F. H. S., 

F. H. STEPHENS, 
Attorneys for Defendants . 

28 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusiW, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which!is made part 



24 H. B. LEARNED ET AL. VS. U. S. OF A. EX REL. M. F. SELDEN. 

of this transcript, in cause No. 80078 at Law, wherein 
United States of America on the Relation of Mary F. Sel- 
den is Relator and H. Barrett Learned, et ah, are Respond¬ 
ents, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 23rd day of December, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5577. H. Barrett Learned et al., appellants, vs. United 
States of America on the Relation of Mary F. Selden. 
Court of Appeals, District of Columbia. Filed Dec. 24, 
1931. Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANTS. 


I 

STATEMENT OF CASE. 

This case comes up on appeal from the Supreme 
Court of the District of Columbia awarding the 
respondent a mandamus to be restored io her po¬ 
sition as a matron in the public schools of the Dis¬ 
trict of Columbia. 


I 

i 
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The petition alleges that the respondent was 
appointed July 1st, 1917, to the position of matron 
in the Armstrong High School, and held that po¬ 
sition until the 15th of January, 1930; that while 
serving as such she “became run down physically, 
and she was in need of a rest from her work.” 
(R. p. 2). That she was advised by the principal 
of the Ajmstrong School that she was entitled to 
a sick leave of absence without pay; that accord¬ 
ingly, on the 13th day of January she made appli¬ 
cation for sick leave without pay for one year, be¬ 
ginning January 16th, 1930, that on the 15th day 
of January, 1930, the Board of Education passed 
the order found on page 3 of the Record, terminat¬ 
ing her services as matron on account of ill health, 
with the understanding that she would be restored 
to the first vacancy developing after she was able 
to take up her duties again, and the respondent 
was thereupon dropped from the pay rolls of the 
public schools; that under the Organic Law, evi¬ 
dently referring to the Act of June 30, 1906, 34 
Stat. 319, respondent could not be dismissed ex¬ 
cept upon the written recommendation of the Su¬ 
perintendent of Schools, w T ho is governed by the 
rules adopted by the Board of Education, among 
which is one providing for dismissal for inability 
to perform satisfactorily the duties of the posi¬ 
tion (R. p. 4). The petition then sets out par. 9, 
Sec. 16, Chapter 11, of the Rules of the Board of 
Education, as follows: 


“Employees other than administrative and 
supervisory officers, teachers and librarians 
may not be granted leave of absence as pro¬ 
vided in Sections 2 and 3 of Chapter XI, but 
the services of such employees may be term¬ 
inated and if they comply with the require¬ 
ments of said sections they may be Appointed 
to the first vacancy in any position for which 
they may be qualified occurring after the ex¬ 
piration of the period of leave of absence au¬ 
thorized in said sections.” 


Respondent also set forth in her petition Sec¬ 
tion 2, Chapter 11, of the Rules, empowering the 
Superintendent of Schools to have a physical or 
mental examination made to determine the ability 
of any employee to perform efficiently his duties. 
Respondent also set forth the provisions of the 
Rules in relation to married women on! leaves of 


absence, which are believed to be immaterial in 
this case (R. p. 5). The other matters set forth 
in the petition are believed to be immaterial. 


The petition also set forth an application made 
by the respondent to the Commissioned of Pen¬ 
sions for a pension, its rejection on the ground 
that she had not served fifteen years, and an af¬ 
firmance of that ruling by the Administrator of 
Veterans Affairs, on appeal from the ruling of 
the Commissioner of Pensions. (R. 15-16). 

To this petition an answer was filed admitting 
that the respondent had applied for leave of ab¬ 
sence because physically incapacitated and in 
need of rest, and denying that she was dismissed 
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from the service within the meaning of the law, 
and that it was the intention of the Board to re¬ 
store her to the first vacancy occurring after she 
had recovered sufficiently to perform her duties as 
matron. The answer avers, (R. p. 20) that she 
was one of the employees other than administra¬ 
tive and supervisory officers, teachers and librar¬ 
ians mentioned in Paragraph 9, Section 16, Chap¬ 
ter 11, above quoted, and could not be granted 
leave of absence for a year without pay as provid¬ 
ed for teachers, and administrative officers, pro¬ 
vided for in Section 4, Chapter 11, as follows: 


“Section 4. 1. The Board of Education, 
upon recommendation of the superintendent 
of schools, may grant leave of absence, with¬ 
out pay, for educational advantages, subject 
to the limitations hereinbefore specified, to 
officers, teachers, and librarians who shall 
submit a written plan of the educational 
work to be undertaken during the period of 
such leave of absence, which plan shall be ap¬ 
proved by the superintendent of schools and 
who shall file with him a written pledge to 
perform service in the public schools of the 
District of Columbia for a period of not less 
than two years after reinstatement from 
such leave of absence. 

2. Such leave of absence shall extend dur¬ 
ing a definite period not to exceed one year, 
and the position so vacated shall be filled by 
promotion or appointment with a tenure of 
office to extend only until the expiration of 
such leave of absence. 


3. No such leave shall be granted when, in 

the judgment of the superintendent of 
schools, the position cannot adequately be 
filled by promotion or an appointment on tem¬ 
porary tenure. j 

4. When such leave of absence terminates 
the regular employee shall be appointed to his 
regular position, unless otherwise ordered 
by the Board of Education.” 

I 

There was a demurrer to the answer which was 
sustained by the Court. The respondents an¬ 
nounced they would stand upon their answer and 
noted an appeal from the judgment in open Court. 


ASSIGNMENT OF ERRORS. 

I 

I 


The appellants assign as errors the 


following: 


1. The action of the Court in granting a judg¬ 
ment for the plaintiff. | 

2. The action of the Court in restoring plaintiff 

to her position in the schools with the pay and the 
emoluments thereof. j 

3. The action of the Court in granting a man¬ 
damus against the defendants. 

4. The action of the Court in holding that the 
defendants have no power to retire the plaintiff 
from the service. 

5. The action of the Court in holding the rule 
invalid under which the plaintiff was retired. 
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ARGUMENT. 

As the case was heard upon petition and ans¬ 
wer the matters of fact stated in the latter must 
be accepted as true. Therefore, the averment 
found on page 20 of the Record that she was one 
of the employees falling within the terms of par. 
9, Section 16, Chapter 11, set out on page 4 of the 
Record must be accepted as conclusive (Par. 14, 
of the Answer). 

There was no written nor oral opinion by the 
Court and the judgment proceeded apparently up¬ 
on the ground that the relator was dismissed from 
service without a written recommendation having 
been made therefor by' the Superintendent of 
Schools. There is no other apparent basis and the 
argument therefore proceeds upon this theory. 

The Organic Act referred to in the petition is 
the Act of June 30,1906, 34 Stats. 319. This Act 
makes the Board of Education an independent 
agency of the Government, in full control of the 
public schools. Section 2 of the Act (New Code, 
Title 7, Section 2) provides: 

“No appointment, promotion, transfer, or 
dismissal of any director, supervising princi¬ 
pal, principal, head of department, teacher, 
or any other subordinate to the superinten¬ 
dent of schools, shall be made by the Board 
of Education, except upon the written re¬ 
commendation of the superintendent of 
schools.” 
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“The Board shall determine all questions 
of general policy relating to the schools; shall 
appoint the executive officers hereinafter pro¬ 
vided for, define their duties, and direct ex¬ 
penditures.” (New Code, Title 7, Section 3). 

i 

This Court has several times construed these 
provisions. 

Nalle v. Hoover, 31 App. 311. Relator was dis¬ 
missed from the public schools because she “was 
deficient in the necessary academic and j pedagogic 
equipment of a competent teacher,” p. 313, with¬ 
out a trial. Her contention was that she was en¬ 
titled under the law to a hearing, to be present 
with counsel and an opportunity to present evi¬ 
dence, Sec. 10, Act 1906. 

The Court held: (P. 319) | 

i 

i 

It was not intended by this Act, jin provid¬ 
ing a specific method of the examination of 
teachers, prior to their employment, to pro¬ 
hibit the board from inquiring into the quali¬ 
fications of one already in the service, and 
dismissing such teacher in its discretion, if 
found, in the judgment of the board, to be in¬ 
efficient. There is no connection br conflict 
between the inquiry the board may make in 
such a case and the examination required to 
be imposed upon applicants for positions in 
the schools. Neither do we think there is 
any connection or conflict between the in¬ 
quiry the board may make as to the qualifica¬ 
tions of a teacher in the service, with a view 
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to his or her dismissal, and Sec. 10 of the Act. 
Section 10 is an independent provision of the 
protection of teachers against charges that 
are not confined to the professional qualifica¬ 
tions of the teacher. Charges under this sec¬ 
tion need not arise upon the recommendation 
of the superintendent, but may come from 
outside sources.” 


* * * * 

“We conceive it to be the duty of the Court 
to construe this statute liberally, so as to give 
the board as broad discretion as possible in 
carrying out its objects.” (P. 320). 

See also D. C. v. Dean, 38 App, 182,186. 

D. C. v. Marsh, 47 App. 59, 64. 65. 

In Coleman v. Board of Education, 51 App. 352, 
a probationary teacher was dismissed from the 
schools because of lack of physical strength to 
carry on her duties. She was appointed on the 
condition that she take and pass a physical exam¬ 
ination. She was examined and failed to stand 
the test. The Court held that the Board had the 
power to dismiss her. 

The Board is “an independent agency of 
the Government, with broad powers.” D. C. v. 
Marsh, 47 App. 59, 64, 65. 

In the light of these cases it is difficult to see 
where the Board was lacking in power to make 
the separation from the service in this manner. 



In Railroad Company v. D. C., 10 App. Ill, this 
Court passed upon the reasonableness of a munici¬ 
pal regulation requiring trains to stop at railroad 
crossings. The Court said, p. 128: 

I 

“Now, in a case where the question of the 
invasion of private rights* is one more of law 
than of fact, or where the facts are suscept¬ 
ible of reasonably certain proof, courts may 
give slight weight to the judgments of munic¬ 
ipal authorities, and presume little in their 
support beyond good intentions and integrity 
of action in the premises. But in k case like 
the present, where the question is one of prac¬ 
tical fact, unsettled by experience,! and rest¬ 
ing in opinion, a eourt should surely hesitate 
to set up its judgment in opposition; to that of 
the municipal officers who, by virtnke of their 
training, observation and experience in the 
performance of their duties, ought to be well 
informed and capable of arriving at satis¬ 
factory conclusions in such matters.” 

| 

The statement made in Paragraph 6 of the pe¬ 
tition, page 2, of the Record, that relator was told 
by her principal that she was entitled to leave of 
absence without pay is without effect. Coleman 
v. D. C., 51 App. 352,354. This is a matter of gov¬ 
erned by the Rules, and no statement made by any 
principal or teacher could have the effect of modi¬ 
fying or revoking it. See also Berry v. District 
of Columbia, 32 App. 96; U. S. ex. rel. Wittner v. 
Reichelderfer et al., 59 App. 378, 380. 
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It is needless also to discuss the proposition 
whether the respondent was entitled to a physi¬ 
cal examination because, according to her own 
statement, she was physically incapable of carry¬ 
ing on the duties of her position. See paragraph 
6 of the Petition, Page 2 of the Record. 


MATRONS. 

Matrons were first provided for by the Appro¬ 
priation Act of March 3, 1917, which merely pro¬ 
vided for nine matrons at $900.00 each. Their 
duties are provided for in Section 5 of the Rules 
passed by the Board of Education, as follows: 

“Sec. 5. 1. The matron shall be in charge 
of and responsible for the care of the emerg¬ 
ency room; shall render first aid to pupils 
and employees; and shall be responsible for 
the supervision of the cleanliness and sanita¬ 
tion of the rooms set aside for the exclusive 
use of girls. 

2. The matron shall be subject to the or¬ 
ders of the principal of the building.” 


DISMISSAL. 

Was the respondent dismissed within the mean¬ 
ing of the Organic Act? 

“Dismiss” is defined in Webster’s International 
Dictionary as follows: 
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“1. To send away; to give leave to depart; 
to cause to permit to go. j 

2. To send or remove from an office, ser¬ 
vice or employment; discharge.” j 

i 

i 

The secondary meaning given above (2) is adopt¬ 
ed in 18 C. J. 1141. Citing Foley v. Bank, 141 
App. Div. 180; 126 N. Y. S. 1214; Stevenson v. 
London, 20 T. L. R. 8. 

In legal proceedings “dismiss” means the term¬ 
ination of a particular case, but we are not con¬ 
cerned here with the technical meaning; but with 
the ordinary use of the word. 

The word “dismissal” does not imply a hearing 
or trial. “This word imports summary action. 
Its use generally implies that the one dismissed 
is sent away by authority.” Taylor v. [Marshall, 
12 Cal. App. 549, 552. 

It is clear in this case that the respondent was 
not “sent away”; she asked to go. It is clear also 
that she was not discharged in the ordinary ac- 
ception of that word. She was broken down 
physically, and asked for leave of absence. That 
is, she desired to quit the service temporarily. 
She was given this temporary separatioh, accord¬ 
ing to the Rules which apply to all others in her 
class. She is not satisfied with this however, but 
demands a separation, temporary it is true, but on 
her own terms, or rather under the terms of a 
Rule applicable to teachers who are more import¬ 
ant units of the system, but not applicable to the 


i 
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members of her class. The fact she applied for 
separation destroys any idea of unwillingness on 
her part, and negatives the idea of any action by 
the Board against her will. Since she asked for 
the separation she should not now be heard to 
complain that it was not given on her own terms, 
and contrary to the Rules. 

The real basis for the suit, is shown by the al¬ 
legations of the petition relating to her applica¬ 
tion for a pension and its rejection by the Pension 
Bureau and Veteran’s Bureau on the ground that 
she had not completed fifteen years of service. 
Reading between the lines it is seen that the re¬ 
spondent is broken down physically and had no ex¬ 
pectation of returning to the service, and is using 
this means of being restored so that die may ob¬ 
tain a pensionable status. 

The judgment should be reversed, and the pe¬ 
tition dismissed. 


Respectfully submitted, 

, WILLIAM W. BRIDE, 
i Corporation Counsel, D. C. 

VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C. 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C. 

Attorneys for Appellants. 
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In the lower court the appellee sought and obtained 
a judgment awarding her a writ of mandamus j against 
the appellants, members of the Board of Education 
for the District of Columbia, to compel them to restore 
her to the position of matron of Armstrong High 
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School, one of the public schools in the District of 
Columbia, in which position she served continuously 
from July 1, 1917, until January 15, 1930, a period of 
almost thirteen years (R. pp. 8, 9 and 22). 

Appellee contends that her services were illegally 
terminated by the appellants. The issue was before 
the lower court upon a demurrer to the appellants’ 
answer. The demurrer was sustained, and when ap¬ 
pellants announced their intention to stand on their 
answer, judgment was entered against them (R. p. 22). 

The facts and applicable statutes and rules of the 
Board of Education are onlv briefly referred to herein, 
and counsel respectfully refers the court to the ap¬ 
pellee’s petition and the exhibits thereto appended for 
a full statement thereof (R. pp. 1 to 17). 

The facts are not in dispute and briefly are as 
follows: 

Appellee had served almost thirteen years in her 
position as Matron. (R. p. 2). She became run down 
physically and in need of a rest from her work. The 
principal of her school advised her that she was en¬ 
titled to a sick leave of absence without pay, so she 
applied for such leave of absence for a period of one 
year (R. p. 2). The appellants neither granted nor 
denied her application (R. pp. 2-3). They did not act 
on it at all, but instead without the appellee’s knowl¬ 
edge or consent and without anv determination that 
she was unable to perform the duties of her position 
(R. p. 6) passed an order terminating her services, 
“ because Mrs. M. F. Selden will not be able to return 

i 

to service for sene time on account of ill-health.” 
The order appears in the record (R. p. 3). Upon pass- 



age of the order appellee’s name was dropped from 
the payroll and thereafter was treated and considered 
by the Board of Education as being entirely separated 
from the service of said schools (R. p. 3). When in¬ 
formed of the facts, she protested against thd action 
of the Board as did her attorney, Crandal Mackey, 
Esquire, who stated to the Board by letter tjiat she 
“appears to have been very unjustly and illegally 
treated” (R. pp. 6 and 11). The Board sought then, 
as it did in its answer (R. pp. 6 and 7) to justify and 
defend its action upon the basis of one of it$ rules, 
found in Chapter XI, Section 16, Paragraph 1 of the 
amendments to the Board rules approved on jMay 1, 
1929, which provides as follows (R. p. 4): 

i 

“Employees other than administrative and 
supervisory officers, teachers and librarians 
may not be granted leave of absence as pro¬ 
vided in Sections 2 and 3 of Chapter XI, but 
the services of such employees may be! termi¬ 
nated and if they comply with the requirements 
of said sections they may be appointed! to the 
first vacancy in any position for which thjev may 
be qualified occurring after the expiration of 
the period of leave of absence authorized! in said 
sections.” 

I 

Paragraph 19 of the petition (R. p. 7) sho^s that 
the relator has not been separated from the service, 
unless by the operation and effect of the rul^ above 
quoted. Paragraph 13 of the petition (R. p. 5) shows 
that no cause for dismissal under any other ^ule of 
the Board existed. 
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Question Involved. 

The question involved is whether or not the appellee 
was illegally dismissed by the appellants from her 
position in the public school system. 

ARGUMENT. 

I. 

The Rule Relied Upon by the Board is Null and Void. 

It is the contention of the appellee that the Board’s 
rule, found in Chapter XI, Section 16, Paragraph 1 of 
the amendments to the Board’s rules approved on 
May 1, 1929, above quoted, on which the Board relies, 
is null and void for two reasons: firstly, it is incon¬ 
sistent with the Act of Congress creating the Board 
of Education, wherein the mode of dismissal of em¬ 
ployees in the public schools is prescribed, and sec¬ 
ondly, it is unreasonable, unjust, arbitrary, and dis¬ 
criminatory, and inconsistent with the general policy 
of the Board of Education. It follows that the order 
based thereon terminating her services is null and 
void and that the appellee’s dismissal was illegal. 

Both reasons are apparent on the face of appellee’s 
petition (R. p. 7) as well as on the face of her demurrer 
to the appellants’ answer (R. p. 18), and there is, 
therefore, no basis for the assumption and assertion 
(appellants’ Brief, p. 6) that the judgment of the lower 
court proceeded upon the sole ground that the ap¬ 
pellee was dismissed from the service without a writ¬ 
ten recommendation having been made therefor by the 
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Superintendent of Schools as required by the Organic 
Law. 

1 . The Rule is Inconsistent with the Organic 
Law. 

\ 

Appellee does not dispute the power of the Board of 
Education to make rules governing the public schools. 
This power is vested in the Board by the Act of Con¬ 
gress approved June 20, 1906 (34 Stats. 316), Referred 
to herein, as well as in the record, as the Organic Law 
(R. pp. 2 and 3), wherein it is provided that the control 
of the public schools is thereby vested in th4 Board 
and that the Board shall determine all questions of 
general policy relating to the schools. District of Co¬ 
lumbia v. Dean, 38 App. D. C. 183. 

Appellee does contend, however, that the Board’s 
power is subject to the qualification that the ru|es must 
not be inconsistent with any statute governing the 
schools so far as the statute expressly provide^ as to a 
matter which might otherwise be a proper subject of a 
rule. Blair v. United States ex rel. Hellmann, 45 App. 
D. C. 353. ! 

It is alleged (R. p. 7) and not denied in the! answer 
that appellee was subordinate to the superintendent of 
schools. The Organic Law provides that no dismissal 
of any subordinate to the superintendent of schools 
shall be made by the Board of Education, f‘except 
upon the written recommendation of the superintendent 
of schools” (R. p. 3). 

The rule under which the Board based its action does 
not provide that the termination of services! of em- 

i 


i 

i 

i 
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ployees coming within its terms shall be “upon the 
written recommendation of the superintendent of 
schools” as required by the Organic Law. The rule 
disregards this required formality, and attempts to 
create power in the Board that was expressly taken 
away from the Board by Congress in the Organic Law. 

The situation is analogous to the case of Blair v. 
United States ex rel. Hellmann, 45 App. D. C. 353, in 
which the writ of mandamus was issued against the 
members of the Board of Education, commanding them 
to restore a teacher to her position. In that case, this 
Court had before it a rule of the Board known as Rule 
45, providing as follows: 

“Should a female teacher marry, her place 
shall thereupon become vacant, provided, how¬ 
ever, that when the marriage does not take place 
until after the last regular school day in June, 
she shall be paid her full salary for the month 
of June.” 

With respect to this rule, the court, in affirming the 
decision of Supreme Court of the District of Columbia, 
said (p. 361) : 

“* * i* Inasmuch as rule 45 provides for 

the automatic dismissal of teachers without re¬ 
spect to the procedure provided in the statute, 
it is in that respect inconsistent with the statute, 
and therefore void.” 

The onlv distinction between that rule and the rule 
•» 

on which the Board relies in this case is that under 
the former the dismissal was automatic, while under 
the latter affirmative action was required. Both rules, 



however, ignore the statutory requirement of aj written 
recommendation by the superintendent of Schools, 
which was the basis of this Court’s ruling in thiat case. 
Under both rules the dismissal was “without respect to 
the procedure provided in the statute.” i 

i 

a. Appellee was dismissed r . 

i 

In their answer appellants attempted to meet this 
issue by alleging (R. pp. 19 and 20) that the Appellee 
was not dismissed in the sense in which that jterm is 
used in the Organic Law; that she was not dismissed in 
the sense that she was finally and definitely separated 
from the service, and they attempted to set up that her 
separation from the service was only temporaryl These 
allegations were based upon, but were not supported 

i 

by, the language of the order terminating the appellee’s 
services (R. p. 3). The order “terminates”! appel¬ 
lee’s services and recites that she will be “considered” 
for the first vacancy developing after her retdrn to a 
physical condition which will enable her to take up the 
duties of the position. The order does not say that she 
will be appointed; it merely says that she will be ‘ ‘ con¬ 
sidered”. The recital that she will be “considered” 
means nothing. There would have been a possibility of 
that whether or not the Board promised it. Ady per¬ 
son separated from employment in any manner other 
than by death might subsequently be “considered” for 
a vacancy, but it certainly would not be seriously con¬ 
tended that a person is only temporarily separated 
from the employment because a mere possibility of 
being “considered” for reappointment exists. 
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Even if the order unconditionally provided that she 
would be appointed to the first vacancy there would be 
no merit to the respondents’ contention that her sep¬ 
aration from the service is only a temporary one. Such 
a separation would amount to a “leave of absence”. 
They assert in Paragraphs 6 and 18 of their answer 
that the appellee was not entitled to a leave of ab¬ 
sence; and the very rule on which they now rely pro¬ 
vides that employees of her class could not be granted 
leaves of absence. Their own answer takes incon¬ 
sistent positions. The allegations of Paragraphs 7, 
13, and 14, amount to an assertion that the appellee was 
granted a temporary leave of absence; Paragraphs 6 
and 18 deny that she was entitled to a leave of absence 
(R. pp. 19 and 20). 

The true facts show that the appellee was definitely 
and finally separated from the services; there was a 
“dismissal” within the meaning of that word as used 
in the Organic Law. The Board’s order “terminated” 
her services; thereupon she was dropped from the 
payroll. Since that time she has been considered and 
treated by the Board as being separated from the 
service; she was referred to by the Assistant Super¬ 
intendent in Exhibit E to the petition as “formerly 
matron”; she has been denied the benefits of the Re¬ 
tirement Laws by a decision of the Commissioner of 
Pensions because her service “ended” January 15, 
1930. Respondents deny that she was entitled to a 
leave of absence and the rule on which they rely pro¬ 
vides that employees of her class could not be granted 
leaves of absence. These facts, it is respectfully sub- 
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mitted, conclusively show that her separation firom the 
service was not and could not have been anything but 
a “dismissal” as contemplated by the statute. ! 

b. The Board’s promise to “consider” ap¬ 
pellee for reappointment does not validate the 
illegal dismissal. 

I 

| 

If the Board can make rules for the “termination” 

i 

of the services of employees of the public schools with¬ 
out the written recommendation of the superintendent 
of schools, as it did in this case, by stating that 'the em¬ 
ployees will be “considered” for the first vacancy, 

then it can indirectlv make “dismissals” without such 

* 

recommendations. In other words, under a ^uise of 
words, it can do indirectly what Congress expressly 
prohibited it from doing directly. Under such a rule 
the Board could make the “termination” just as per¬ 
manent and effective as a “dismissal” by filling the 
first vacancy with a new employee after “considering” 
the old employee. Sanction of such a rule by the 
courts would open the door to indirect nullification of 
the statute. 

In Richards v. District School Board, 153 Pac. 482, 
the Supreme Court of Oregon said: ! 

“* * * It is true that the power to dismiss 
exists, but the power cannot be exercised unless 
the Board observes the procedure pointed out 
bv the verv statute which confers the ti^ht to 
dismiss. 

* * * # # * | # 

“ * * * The Board cannot do indirectlv 

I * 

that which it is prohibited from doing directly. 

i 

i 

! 


i 
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An apt illustration of this rule appears in 
Thompson v. Gibbs, 97 Tenn., 489, 37 S. W. 277, 
34 L. R. A., 548. The school authorities cannot 
‘accomplish by indirection that upon which the 
statute had placed its ban.’ Fairchild v. Board 
of Education, supra (107 Cal., 92, 40 Pac., 20).” 

The allegation in appellants’ answer that the Board 
intends to restore her to her position when, and if, she 
is able to perform the duties of her position in a satis¬ 
factory manner (R. p. 19) does not validate the illegal 
dismissal. The allegation infers that she was unable 
to perform the duties of her position. The fact is that 
there never has been any determination that she was 
not able to perform the duties of her position. The 
petition alleges, and it is not denied, that she was able 
and did perform satisfactorily and efficiently the duties 
of her position (R. p. 6). 

2. The rule is unreasonable , unjust, arbitrary , 
discriminatory , and inconsistent with the gen¬ 
eral policy of the Board of Education. 

Besides the limitation on the Board’s power, herein¬ 
before shown, that its rules must not be inconsistent 
with any statute, there is a further limitation, namely, 
that its rules must be reasonable. District of Columbia 
v. Dean, 38 App. D. C. 183, supra. In that case Miss 
Dean had been denied the salary which was provided 
by the rules of the Board to be paid to her while a sub¬ 
stitute was performing her duties. The defendant, the 
District of Columbia, contended that the substitute rule 
of the Board was invalid. This Court (and the court 
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below) held that the power to make such regulations 
was vested in the Board pursuant to Section 2 of the 
Act above referred to, and held that the particular 
regulation in question was reasonable. The plain im¬ 
plication from the opinion is, however, that, as ithe Dis¬ 
trict then contended, if the rule or regulation was not 
reasonable it was invalid. This Court said: 

i 

“The whole case, therefore, turns upon the 
reasonableness of the regulation of the Board.” 

Employees in the public schools are appointed for 
an indefinite tenure. The law contemplates permanency 
and stability in the service. It provides, among other 
things, that employees may be dismissed only in a cer¬ 
tain manner, and further, gives them retirement bene¬ 
fits for long continuous service. 

In view of the permanent nature of the employment, 
as contemplated by law, it may seriously be questioned 
that even a general policy of the Board to “terminate 
the services of” (dismiss) employees instead of grant¬ 
ing sick leaves of absence on account of personal illness 
would be valid, because it would be both unreasonable 
and contrary to what is contemplated by law. j All em¬ 
ployees are subject to illnesses, and unless si^k leaves 
of absence are granted there can be no permahency or 
stability in the service, as contemplated by la>v. 

I 

. A policy which is not only unreasonable and con¬ 
trary to what is contemplated by law, but which is also 
arbitrary, unjust and discriminatory, is established by 
the rule relied upon by the Board in this case. The 
rule provides that if certain employees become ill their 


i 

i 

i 
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services will be terminated, while if others become ill 
they will be granted sick leaves of absence. Under the 
rule there can be no permanency or stability, as con¬ 
templated by law, in the service of employees whose 
services are terminated on account of illness. Under 
the rule an employee, unfortunately taken ill, is caused 
further hardship and suffering by the termination and 
loss of his employment. Is such a rule reasonable ? Is 
personal illness, brought about in a natural way and 
not from vicious habits, a reasonable ground for dis¬ 
missal from the service? Is such ground for dismissal 
reasonable wlieii applied to only some and not to all 
employees ? 

By the terms of the rule the privilege of leaves of 
absence on account of illness is taken away from cer¬ 
tain employees and reserved to others. No reason for 
the discrimination is set forth either in the rule or in 
the appellants’ answer (R. pp. 4, 19 to 21). From all 
that appears, the Board has arbitrarily ruled that 
some employees shall continue to enjoy the privilege; 
others shall not. “Employees other than administra¬ 
tive and supervisory officers, teachers and librarians,” 
are those against whom the discrimination is made. 
The appellee is in this disfavored group. 

It is apparent why the privilege of leaves of absence 
for educational advantages is extended only to officers, 
teachers and librarians, as set forth in Paragraph 18 
of appellants’ answer (R. p. 20). In the first place, 
they in all probability would contsitute the only groups 
desiring leaves of absence for such purpose. Secondly, 
leaves of absence by employees in such groups for edu- 
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cational advantages would benefit the public schools, 
while leaves of absence by employees in other groups 
for such purpose probably would be of no benefit to the 
schools. With respect to leaves of absence for educa¬ 
tional advantages there would be two distinct groups 
of employees, one needing or desiring leaves of absence 
for that purpose, and the other having no need or de¬ 
sire for the same. 

This, however, is not true of leaves of absence on ac- 
count of illness. Every employee from janitor to super¬ 
intendent is subject to illness, and one, just |as prob¬ 
ably as the other, may need a leave of absence on that 
account. Employees in the disfavored group are no 
less apt to become sick and in need of leaves of ab¬ 
sence on that account than are those in the! favored 
groups. It may fairly be said that sickness Is as apt 
to prevail in one group as in the other. Tli^re is no 
reason to presume that one group of employees will 
and another group will not be in need of leavjes of ab¬ 
sence on account of illness. The probabilities are that 
employees in every group will be in need of suph leaves 
of absence. Appellee submits that it is an unreason¬ 
able, unjust, abritrary, and discriminatory pile that 
extends the privilege to some and denies it to others or 
which, in other words, provides that if certain em¬ 
ployees become ill their services will be terminated, 
while if others become ill they will be gantCd a sick 

i 

leave of absence. Moreover, unless sick leaves of ab¬ 
sence are granted to all, there can be no permanency 
or stability in the service as contemplated by law. 

Paragraph 11 of the petition (R. p. 4) sets forth the 
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original rule of the Board, relating to sick leaves of 
absence, which is admitted by the answer, but alleged 
to be irrelevant (R. p. 19), Paragraph 18 (R. p. 7) 
alleges that the general policy has been to grant 
sick leaves of absence. The rule relied upon by the 
Board is contrary to this general policy, which, it goes 
without saving, has the force and effect of law and is 
binding upon the Board the same as law. 

II. 

Even assuming the rule is valid, there has been no 
compliance by the Board with its provisions. 

The rule is vague and indefinite. No method for de¬ 
termining whether or not an employee is ill is provided, 
but in view of its reference to Section 2 and 3 of the 
same chapter (R. pp. 4 and 5) the method therein pro¬ 
vided for making such determination probably was in¬ 
tended to be adopted. 

Section 2, (R. p. 4) which is the applicable section, 
if any, prescribes the method of determining whether 
or not employee^ are able to perform their duties. The 
method therein prescribed must be followed. The rule, 
if valid, has the force and effect of law, and as herein¬ 
before shown the appellee could not be legally sep¬ 
arated from the service except in the manner pre¬ 
scribed by law. Paragraph 14 of the petition (R. p. 6) 
shows that there was no compliance whatever with the 
provisions of the rule, and no determination whatever 
was made by the Board of the appellee’s ability to per¬ 
form her duties, so that even assuming the rule is valid 
the relator has not been dismissed in the manner pre- 



scribed by law. Paragraph 14 of appellants’ answer 
(R. p. 20) admits no examination of the appellee was 
made, and avers that “such examination was unneces- 
sary because of her own statement that she was physi¬ 
cally unfit.” Not only is this conclusion of law errone- 
* » 

ous, but there was in fact no statement by appellee that 
she was physically unfit (R. pp. 2, 9 and 10). But 
assuming for argument that she made such a statement, 
if her own statement that she was physically uijfit was 
sufficient and made an examination unnecessary not¬ 
withstanding* the rule requiring it, then a statement by 
her that she is physically fit would be sufficient to en¬ 
title her to reappointment notwithstanding a ijule re¬ 
quiring a physical examination as a condition precedent 
to reinstatement. 

In School District v. Parker, 82 Colo. 385, tfie evi- 

i 

deuce tended to show that there was in fact sufficient 
cause for the dismissal, and it was contended jthat it 
was therefore immaterial that there had been qo com¬ 
pliance with the statute prescribing the maUner in 
which teachers might be dismissed. The Court over¬ 
ruled this contention and said (p. 391): | 

“We do not wish to be understood as saying 
that the conduct of the plaintiff, as disclosed by 
the record, would not constitute sufficient ground 
for the filing of a charge against her, aqd for 
her dismissal, if, upon a hearing by the board 
after due notice to her, a more satisfactory ex¬ 
cuse should not be presented by her. WJiat we 
do say is that , however much a teacher may 
offend , she can he dismissed only in the ihanner 
provided by law.” (Italics supplied.) 
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III. 


Appellants’ Answer and Brief. 

1. Appellants' Statement of Facts. 


The appellants admit the material facts, but their 
form of restatement of some of the facts is misleading. 

In Paragraph 6 of their answer, appellants admit 
that the petitioner became “physically incapacitated 
and in need of rest.” The petition (R. p. 2) merely 
avers that the appellee “became run down physically 
and she was in need of a rest from her work.” Her 


doctor’s certificate, Exhibit A (R. p. 10), states that 
“her physical condition is such that it will be impossi¬ 
ble for her to recuperate and continue for the time 
being her work.” Paragraph 13 of the petition (R. pp. 
5 and 6) avers that “she was able and did perform 
satisfactorily and efficiently the duties of her position 
as Matron in said Armstrong High School.” 

Paragraph 9 of the answer (R. p. 19) avers that 
“petitioner was unable ‘to perform satisfactorily the 
duties of his (her) position’ by her own admission.” 
A similar assertion appears on page 10 of appellants’ 
brief. There is no such admission in the petition, and 
as shown above she affirmatively avers (R. p. 6) that 


“she was abld and did perform 


satisfactorily and 


efficiently the duties of her position,” and this allega¬ 


tion of fact is not denied in the answer. 


Appellants’ statement in their answer, as well as in 
their brief, of the substance of their order terminating 
appellee’s services is misleading, and appellee respect¬ 
fully refers the court to the order itself (R. p. 3). Ap- 
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police’s argument with respect to the meaning thereof 
appears above under the heading 4 ‘a—Appellee was 
dismissed.” 

Appellants have gone outside of the record for the 
substance of the paragraph entitled “Matrofis” on 
page 10 of their brief. For that reason and for the 
further reason that its materiality does not appear, 
appellee makes no answer thereto. 


2. Appellant's Argument that Appellee Was 
Given What She Applied for is Without Merit 
because their Answer Admits that then j action 
was Without Her Knowledge or Consent. 


Appellants argue that appellee was given what she 
applied for, and argue from that erroneous statement 
that it “destroys any idea of unwillingness on hfer part, 
and negatives the idea of any action bv the Board 
against her will.” 

It is alleged in the petition and admitted in the 
answer that the Board’s order terminating her Services 
was passed without the appellee’s knowledge or con¬ 
sent (R. pp. 6 and 20). 

Aside from that admission, the whole record shows 
the action of the Board was against her will. I When 


informed of the Board’s action the appellee iimmedi- 

i 

ately protested both personally and through |her at¬ 
torney to the Board and from time to time mhde fur¬ 
ther protests to the executives of the schools (ft. pp. 6 
and 11). Failing in these protests, she filed her peti¬ 
tion. In view of these facts, and the appellants’ own 


i 
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admission in their answer, their contention that she was 
given what she applied for is without merit. 

3. Appellants' Authorities are not in Point . 

The case of Xalle v. Hoover, 31 App. D. C. 311, cited 
by appellants, is not analogous. In that case the dis¬ 
missal by the Board was in fact “upon the written 
recommendation of the Superintendent of Schools’’ in 
accordance with the requirements of Section 2 of the 
Organic Act. The court said (page 317): 

“ * • * the record discloses that the relator 
was dismissed by the Board upon the written 
recommendation of the Superintendent. In that 
particular, the letter of the statute was strictly 
followed * * *” 

In the Xalle case the relator contended that the writ¬ 
ten recommendation of the Superintendent was not 
enough under the circumstances of her case; that Sec¬ 
tion 10 of the Organic Act applied, and that under the 
terms thereof she was entitled to a trial and to be repre¬ 
sented thereat by counsel, and by at least one friend of 
her selection. Section 10 provides, “when a teacher is 
on trial, or being investigated, he or she shall have the 
right to be attended by counsel, and by at least one 
friend of his or her selection.” The question was as to 
which of the two sections of the act applied. The court 
held that Section 2 applied, saying (page 319): 

“ ' * Section 10 is an independent provision 
for the protection of teachers against charges 
that are not confined to the professional qualifi¬ 
cations of the teacher y * *” 
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The relator had been dismissed for acadenkic and 
pedagogic inefficiency. 

Likewise, in the case of Coleman v. District of Colum¬ 
bia, 51 App. 1). C., cited by appellants, the aqtion of 
the Board was upon the written recommendation of the 
Superintendent of Schools. In that case Miss doleman 
was given a probationary appointment “subject to a 
special examination by the Health Department of the 
District to determine physical fitness.” She failed to 
pass the physical examination. In consequence the 
Superintendent issued an order rescinding MUs Cole¬ 
man's appointment as a probationary teacher, and the 
Board of Education ratified the Superintendent's 
action. 

It follows that the question involved in the lease at 
bar was neither involved nor decided in the Cjoleman 
case. 

Conclusion. 

i 

The effect of the appellants’ unlawful dismissal of 
the appellee has been not only to deprive her| of her 
position but also of the fruits of her long continuous 
service in that she is not now entitled to and Actually 
has been denied the benefits of the Retirement Acts, 
(R. p. 8) although she served almost thirteen yegrs and 
contributed for many years to the retirement fund (R. 
pp. 2 and 3). 

Appellants suggest (Brief, p. 12) that the r^al pur¬ 
pose of appellee’s suit is to obtain a pensionable status, 
and assert that she “is broken down physically and 
had no expectation of returning to the service.’!’ That 
assertion is absolutely without support anywjiere in 
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the entire record of this case, but even assuming it to 
be true, there could be no better reason for this pro¬ 
ceeding. The appellee served in the public service for 
almost thirteen years; she paid her money into the 
pension fund for almost an equal number of years— 
since the passage of the retirement laws. The Adminis¬ 
trator of Veterans Affairs, in his opinion attached to 
the petition as Exhibit F, (R. pp. 15 to 17) ruled that 
he could not inquire into the legality of the dismissal. 
•Where then may the appellee test this question except 
by this proceeding? 

The judgment of the Supreme Court of the District 
of Columbia should be affirmed. 

Respectfully submitted, 


BENJAMIN H. SAUNDERS, 
ARTHUR J. HILLAND, 

Attorneys for Appellee. 


(1831) 




